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ufclc11cfl mr cITcR" I Name & Address of the Respondent
Mis. lntas Pharmacuetical Ltd, Ahmedabad

~ ~ 3fflT ~~ ~ 'I-fr cllfclu~~ cITT ~ Pli.J~ftia WPR ~ cR ~ t:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

#tat zrca, var zyaan vi araaz or9t#ta naf@eras at ar@Ga--
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fcR\'m~.1994 ct'r efRf 86 t~~ cITT f1i::;:j" t qJx, ct'r 'ijjl "flc!ffil:-
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufa #ta fs #tar zca, Ira gc vi hara 3r4al4ta nzmf@eras3. 2o, q #ea zRuz cbA.Jl\:lu;s,
itmuft ~. -1Jg1-1c;lifllc\-380016
The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(CESTAT) at 0-20, Meghani Nagar, New Mental Hospital Compound, Ahmedabad -
380 016.

(ii) sr@ta =znznf@rawat feta 3rf@,fu, 4994 #t arr 86 (1) *~~~ PlwMHl, 1994* ~ 9 (1) t~~ "Cpfij ~.tt- 5 # 'cl"N mwrr at Gr #if vi 6# TI fmx:! 3fflT *
far6g 3r4al al n{ et sat 4feii # u# arfez (5a a a mrfra uf 'ITT'fr) 3tR x=rrll:f # fmx:!
~#~<ITT~~ t. c® cB"-.=rrfir-i Id~a tr #a # mrza4ts grzrGzr -;:rr=r
aiRha a rz a uzi hara al ir, ans at ir 3ITT "c1<TmT <Tm~~ 5 <1R5f m ~
qJ1'[ t 'cfITT ~ 1 ooo/- ~ ~ 'ITT1fr I uei ala at ir, anu 1 nit 3ITT "c1<TmT <Tm~~ 5
<1R5r m 50 <1R5r 'tl""cb "ITT at ug 5ooo/- #h 3wt a)ft I ugi hara #] min, anu #8l it 3ITT "c1<TmT <Tm
~~ 50 <1R5r m ~ \i'l:ffcIT t ai T; 10000/- #ha 3cat z)ft1 e a f} amaa-- tf?! cB' 'fffll:f
6T; 500/- ta haft ztf I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under
Rule 9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the
order appealed against (one of which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed
bank draft in favour of the Assistant Registrar of the ben_ch of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. Application made --~-~...._
for grant of stay shall be accompanied by a fee of Rs.500/-. ~,.t"' 1:-.PPc;.,_;'? r:.. g %fU- ,~ ·- • .,. G':! (.' Ci,.,. r;: .~ t:':,.·. -.,.,, -:, ~;:& 4±4$: $3l
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(iii) lm:\'m 3f~f.TTJT-T,1994 CF,! t1wr 86 c1\'r '31!-mxT3TI ~ (2"Q') er, 3R'f"<ffi 3~ ~
fr,ra44), 1994 a fzu 9 (2"C!) cf> 3R'f"<@ f.lclfm lJTTl-l va.l.-7 ii dl Gm fl vi Ur 7er
srrga,, tu sna gas (s1@) # am2gr #Raif (01A)(er ufra uR ztf) 3k 'rs
3n7gr, irra / q 3gar rerar Aao aft ur zyn, 37fl#a ma1f@raw1 at alaa
a Rran a g arr?vr (010) CF,! mTI ~\iAT "ITT<fr I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994 shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules 1994 °and shall
be ar;companied by a copy of order of Commissioner Central Excise (Appe~ls)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. CommIssIoner or Supenntendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal. .

2. ,.rim~iTfmr ~lTlll~ Wcfi 3TR'rf.l"lfl1, 1975 cti"l ~fffi IR 3~-1 cf> 3Tc'f1TCT f.lerrfm ~
3Tjx°ITT qu an?t vi err f@eat # an? at 4R U 5 6.50 /- (ffi cfiT ~TIWI ~ fe.ct>c
-~PTT -g'Al "ifl 1%°1.:! I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. mt gg«a, qr z4ca vi arm 3fl#hr man[@ravwt (arffa@) f.i"lp=jyqc;\). 1982 ii fi
vi a7u idea mat at aR~ea asa fnii al 3j en anaffa Rn urar &l

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

a. am ara, c4tar 5ea aa viara 34fra hf)au1 (aid h ff 3rdaf # march
b4ha 3eqTa /rn 3@)era, r&yy t mt 39q ah3iai R@4zrgiz-3) 3ff@)err 2av(Qty r is3
~'-l) ~-!icf-i: of..oc.~o~\I ;;Jf cll'r fcrtfm~. ~'1,W m'r 'i.lr:IT c3 ell 3iiaaa sf arq#ra &, Tr
ff1 Rt n{ qf-fr sm aar 3r@arf , qrf zr cur as 3iroia amaart 3rhf@rra zf?

?;ti en~ ~•llJ TI" 3-JR)cprzt
c4tarereyea viparaa3ira " "JlfJT fcr,cr mr~" al f.:l~ !/lITTrc>f i\ -

(il <1.1m h 3ii fiifa 7J
(iiJ U°"1cfc ~r m'r ci!)" ~- ·.rmn u~
(ii) crlz 5nr feumnatt 2 fGizra G <F 3-icnrc=r t<f ·{cl11f

arat agr zg f@na er h qana f4rn (ai. 2) 3/9f1z1a, 2014 <!> .3-fR<FH "'{1 ~ F<ITT.fr
3qt4r q/fr#rtbpara farrierrnrr 3ffvi 31@ha atarqaibl

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20"14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) zr aaaf ii, z 3rr hr ,fa 3r4m[rawrpar szi areas 3reru er z avs
fcrc.l"lfuc, ~r -a'r ifJT fcITT!° cf["Q"p~ 10% 3Jirfc'flo,u all sgihaa avg faafer pt raav
10% a_prc=rrcrm-cl?l" ar~i1
4(1) In view of above, an appeal c1gainst this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

Revenue have filed the present appeals against the Order-in-Original
number SD-02/Ref-21/DRM/2016-17 dated 27.04.2016 (hereinafter referred

to as 'impugned orders') passed by the Asst.Commissioner, Service Tax Div

II, APM Mall, Satellite, Ahmedabad (hereinafter referred to as 'adjudicating

authority') in respect of M/s. Intas Pharmaceauticals Ltd., 2nd floor,

Chinubhai Center, Off Nehru Bridge, Ashram Road, Ahmedabad (hereinafter

referred to as 'respondents')

2. The facts of the case, in brief, are that the respondent and Intas

Lifescince, Dehradun, Uttara Khand was merged in pursuance of Hon' ble
Gujarat High Court order dated 03.10.2015 with retrospective effect from

01.04.2014. Service rendered from 01.04.2014 to 03.10.2015 by
respondent to erstwhile Intas Lifescince, Dehradun is service to self, hence

not liable for service tax. Intas Lifescince, Dehradun, Uttara Khand was
availing duty exemption under Nati No. 49/2003-CE, therefore it was not in
position to avail and utilize credit. Therefore respondent filed refund claim on

22.01.2016 of Rs. 1,46,75,059/- for such self service rendered ..

3. Adjudicating justified the claim to be correct on following conclusions

whole claim was sanctioned vide impugned OIO 
I. Claim is the consequence of judgment of Hon'ble High Court order

date (03.10.2015). Therefore relevant date (i.e. date from which one

year time period is to be considered) in terms of sub-sub-clause (ec)
of sub- clause (e) of clause (B) of Section 11B of CEA, 1944 is date of

O order and refund was- adjudged to be filed within time period of one
year from relevant date.

II. Further, it is held that, service tax has not been recovered from any

third party therefore no unjust enrichment.
III. By virtue of Hon'ble High Court order service provider and receiver

were held to be single legal entity. Service rendered from 01.04.2014
to 03.10.2015 was held to be self service; therefore it merits refund as

claimed.

4. Being aggrieved with the impugned order, the revenue preferred an
appeal on 20.09.2016 before the Commissioner (Appeals-II) wherein it is

teas

contended that-
A

I. The question of service tax payment or taxability or livability of ser
tax was not the issue in merger petition filed in Hon'ble High Wt

41,
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therefore refund claim can not be considered arise as a consequence
of judgment on application of amalgamation. Adjudicating authority

has erred in considering order date as relevant date. Sub-sub-clause

(ec) of sub- clause (e) of clause (B) of Section 11B of CEA, 1944 is not.
applicable. Relevant date is date of payment of duty therefore sub

clause (f) clause (B) of Section 11B is applicable.

II. Intas Lifescince, Dehradun, Uttara Khand was availing duty exemption
under Nati No. 49/2003-CE, therefore it was not in position to avail

and utilize credit. As a natural corollary , element of such service tax
born by the Dehradun unit might have been accounted for under the

head "expenditure" and consequently such service tax "expenditure"
might have influenced the selling price of goods of Dehradun unit.
Incidence of service tax stands passed on to consumers.

Reimbursement such "expenditure" would be unjust enrichment. The

same view is taken in Hon'ble Supereme Cout in case of Mafatlal

Industries Ltd. [1997(89) ELT 247 (SC).

III. Respondent have paid service tax on self assessment. They have
never challenged the self assessment. The department has also not
questioned the self assessment. Self assessment was required to be

challenged and nullified before making claim. Revenue cited judgment
is case of M/s KEC International [ 2006(4) STR 473 (Tri. Del.)] and

M/s Maharshtra Cylinders Pvt. Ltd. [ 2010 (259) ELT 369 (Born.)]

0

5. Personal hearing in the case was granted on 04.11.2016 and Shri 0
Madhu Jain, CA, appeared before me and submitted compilation of cases but
no written submission is given to substantiate how and why submitted
judgment's are applicable in instance case.

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum of revenue and compilation of cases
submitted by the respondent at the time of personal hearing. Sort question
to be decided is whether or not date of order is relevant date for the purpose
of section 11B- [above para 3(I) issue]. Another question to be decidedis er@a

whether there is unjust enrichment in as much as "expenditure' of se±4is5?
ax a@ has been passed on to the customers or penradu on-taooie ardjf\ja
3(II) issue]. In resent appeal Revenue is not challenging the self serbac? lg&

.• + $
issue as stated in above para 3(III). .,
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7. Regarding relevant date issue [above para 3(I) issue], it is to specifically

mention that respondent became .eligible to file claim only after order of

court. Had the order been issued early, the respondent would have filed

claim within time. For filing claim within one year of payment duty,
circumstances were beyond the control of respondent. It is well settled
principal of law that law does not compel a man to do that which he can not

possibly do and the said principal is well expressed in legal maxim "lex non

cogit ad impossibilia". The unforeseen circumstances beyond the control of

the respondent resulted in filling of refund claim on so called late date on

22.01.2016. Revenue contention that date of payment of duty to be
"relevant date" in terms of sub-clause (f) of clause (B) of 11B is not

acceptable as refund in such cases can only be filed after date of order.

Though the HC petition is not for dispute related to service tax paid or levied

which is claimed as refund, but the refund has arise only after HC order

approving the amalgamation. Therefore said order has paved the way for
filing refund. I hold that "relevant date" for filing claim is date of Hon'ble
High Court order date (03.10.2015) in terms of Sub-sub-clause (ec) of sub

clause (e) of clause (B) of Section 11B of CEA, 1944. My view is supported

by judgment in the case of Indian Oil Corporation Ltd. [ 2015 (37) S.T.R.

575 (Tri.- Mumbai)]. I uphold the impugned OIO as far limitation of time is
concerned.

8. Every refund has to be tested on the yardstick of the doctrine of unjust
enrichment in terms of Section 11B of Central Excise Act read with Section
83 of the Finance Act, 1994. The onus is on the respondent to show that the

0 burden was not passed on and such onus has not been discharged by the
appellant at the time of claiming refund as well as in present appeal before
me. There is a force in argument of revenue that Intas Lifescince, Dehradun,
Uttara Khand was availing duty exemption under Nati No. 49/2003-CE,

therefore it was not in position to avail and utilize credit. As a natural

corollary , element of such service tax born by the Dehradun unit might have

been accounted for under the head "expenditure" and consequently such
service tax "expenditure" might have influenced the selling price of goods of
Dehradun unit. Incidence of service tax stands passed on to consumers.

9. There should not be either direct or indirect passing of incidence of

burden to other. Including the service tax· paid in "expenditure" would
a

tentamount to indirect passing of burden. My view is supported by;:~~~i? r:
Court Judgment in case SOLAR PESTICIDE PVT. LTD.- 2000 (116) E.L.(f';·~0f_};?¥;-J'<\.;'~,
(S.C.), wherein it is held that- (;flt!:1'.:, !%

«-so ({'·) 3e,
. ' "O "'......_ . -.0 .,,k co«e3a

r>a6k--2
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"The use of the words 'incidence of duty....' is significant. The

words 'incidence of such duty' mean the burden of duty. Section

27(1) talks of the incidence of duty being passed on and not the

duty as such being passed on to another person. The expression

'incidence of such duty' in relation to its being passed on to

another person would take within its ambit not only the passing

of the duty directly to another person but also cases where it is

passed on indirectly. This would be a case where the duty paid

on raw material is added to the price of the finished goods which

are sold in which case the burden or the incidence of duty on the

raw material would stand passed on to the purchaser of the

finished product. It would follow that when the whole or part of

the duty which is incurred on the import of the raw material is

passed on to another person then an application for refund of

such duty would not be allowed under Section 27(1). [para 17]"-

10. Presumption contained under Section 12B of the Central Excise Act

made applicable to Service Tax Act is attracted in the present case as
respondent has never produced proof that incidence of duty has not been
passed on to other person. The burden of proof is on the appellant to

establish that they had not passed on the incidence of duty paid on services

received at Dehradun unit to their customers. This onefous burden should
have been discharged by adducing primary evidence in the terms of Section
12A of the Central Excise Act. Respondent have failed to prove that
expenditure of tax paid is not included in costing of goods/service sold. A

certificate of Chartered Accountant/Cost Accountant is just a corroborative
evidence only as held by the Hon'ble High Court vided 2010 (256) E.L.T 216

(Kar.). Therefore, in the total absence of proof that service tax paid is not
included in costing of goods manufactured/service rendered by Dehradun
Unit, the Charted Account certificate will have no evidentiary value. The Cost
Accountant's certificates are, at best, only corroborative evidence. They
cannot be sole or conclusive evidence. In the present case in the given

circumstances the claim is hit by the doctrine of unjust enrichment.

11. Regarding self assessment issue raised by revenue in appeal memo, I
find that respondent has never challenged the self assessment. Since-this+7
issue was not raised earlier but being point of law, I allow this point,fps?>

of settled position of law and direct original authority to deal with 1f~.Yr~\pfti
It is required to be nullified before filing claim. In this regards I allow the 'St!::7 g

• ••. « 3

.e.a

0

0
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appeal of revenue. Judgment cited [above para 3(III)] by revenue in appealf .

memo is squarely applicable in this issue.

12. In view of above, appeal filed by the revenue is partly allowed as far
as unjust enrichment issue is concerned [above para 3(II) issue] and self

assessment issue [above para 3(III) issue].

13. 3r91aaai arr z# RR a± 3r@hat a qzrl 3qlaa ta fur srar ?t

13. The appeals filed by the revenue stand disposed off in above terms.

@aw?
(3cir &is)
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"PT"»-di.
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Intas Pharmaceauticals Ltd.,

2nd floor, Chinubhai Center,

Off Nehru Bridge, Ashram Road,

Ahmedabad

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax ,Ahmedabad-.

3) The Additional Commissioner, Service Tax, Ahmedabad
4) The Asst. Commissioner, Service Tax Div-II, APM mall, Satellite,

Ahmedabad.
5) The Asst. Commissioner(System), C.Ex. Hq, Ahmedabad.

6) Guard File.

7) P.A. File.




