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Avrising out of Order-in-Original No. SD-02/REF-21/DRM/2016-17 Date : 20,09.2016

Issued by Asst Commr Div-Il STC Abad, Service Tax, Ahmedabad

) ufdaidl &1 aiFH_/ Name & Address of the Respondent
M/s. Intas Pharmacuetical Ltd, Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

G Pob, ST Yob T3 HATHR UG ARG B et~
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

i ofRfE 1904 1 T 86 B 3T ol B R & UG B T Fcli—
Under Section 86 of the Finance Act 1994 an appeal lies to :-

7f¥em & die T o, SIS Yoo Ud Waraw el TRSRer 3. 20, N Aed IRUCH FHETSUS,
Aol TR, JEHEEIE—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(CESTAT) at 0-20, Meghani Nagar, New Mental Hospital Compound, Ahmedabad -
380 016.

(i) oriicha ~rRieRer B Rl afifvem, 1004 B R 86 (1) B 3foTa arhel oty e, 1994
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(i)  The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form 8.T.5 as prescribed under
Rule 9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the
order appealed against (one of which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed
bank draft in favour of the Assistant Regisirar of the bench of nominated Public

Sector Bank of the place where the bench of Tribunal is situated. Application made ~z=3

for grant of stay shall be accompanied by a fee of Rs.500/-. <
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ‘accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Cenlral Excise & Service Tax (OIO) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as lhe case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the

amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiiy ~ amount payable under Rule 6 of the Cenvat Credit Rules. -

o Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

A(1) swEed A, 59 Jirer & vy aedver oTiRiERRUT A5 WHET STl Qed 3T e AT EUS
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4(1)  In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
Ao‘:/

penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

Revenue have filed the prggén’gappeals"é'ga”i&ﬁst' the 'Order—in-OriginaI
number SD-02/Ref-21/DRM/2016-17 dated 27.04.2016 (hereinafter referred
to as ‘impugned orders’) passed by the Asst.Commissioner, Service Tax Div-
II, APM Mall, Satellite, Ahmedabad (hereinafter referred to as ‘adjudicating
authority’) in respect of M/s. Intas Pharmaceauticals Ltd., 2" floor,
Chinubhai Center, Off Nehru Bridge, Ashram Road, Ahmedabad (hereinafter
referred to as ‘respondents’)

2. The facts of the case, in brief, are that the respondent and Intas
Lifescince, Dehradun, Uttara Khand was merged in pursuance of Hon ble
Gujarat High Court order dated 03.10.2015 with retrospective effect from
01.04.2014. Service - rendered from 01.04.2014 to 03.10.2015 by
respondent to erstwhile Intas Lifescince, Dehradun is service to self, hence
not liable for service tax. Intas LifeScince, Dehradun, Uttara Khand was
availing duty exemption under Noti No. 49/2003-CE, therefore it was not in
position to avail and utilize credit. Therefore respondent filed refund claim on
22.01.2016 of Rs. 1,46,75,059/- for such self service rendered ..

3. Adjudicating justified the claim to be correct on following conclusions
whole claim was sanctioned vide impugned OIO -

I. Claim is the consequence of judgment of Hon’ble High Court order
date (03.10.2015). Therefore relevant date (i.e. date from which one
year time period is to be considered) in terms of sub-sub-clause (ec)
of sub- clause (e) of clause (B) of Section 11B of CEA, 1944 is date of
order and refund was adjudged to be filed within time period of one
year from relevant date.

II. Further, it is held that, service tax has not been recovered from any
third party therefore no unjust enrichment..

III. By virtue of Hon'ble High Court order service provider and receiver
were held to be single legal entity. Service rendered from 01.04.2014
to 03.10.2015 was held to be self service; therefore it merits refund as

claimed.

4, Being aggrieved with the impugned order, the revenue preferred an

appeal on 20.09.2016 before the Commissioner (Appeals-II) wherein it '_
contended that-

o

I. The question of service tax payment or taxability or livability of s,;‘fyii‘c ik

tax was not the issue in merger petition filed in Hon’ble High \LG:;*QT
\‘v_)
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therefore refund claim can not be considered arise as a consequence
of judgment on application of amalgamation. Adjudicating authority
has erred in considering order date as relevant date. Sub-sub-clause
(ec) of sub- clause (e) of clause (B) of Section 11B of CEA, 1944 is not
applicable. Relevant date is date of payment of duty therefore sub-
clause (f) clause (B) of Section 11B is applicable.

II. Intas Lifescince, Dehradun, Uttara Khand was availing duty exemption
under Noti No. 49/2003-CE, therefore it was not in position to avail
and utilize credit. As a natural corollary , element of such service tax
born by the Dehradun unit might have been accounted for under the
head “expenditure” and consequently such service tax “expenditure”
might have influenced the selling price of goods of Dehradun unit.
Incidence of service tax stands passed on to consumers,
Reimbursement such “expenditure” would be unjust enrichment. The
same view is taken in Hon’ble Supereme Cout in case of Mafatlal
Industries Ltd. [1997(89) ELT 247 (SC).

III. Respondent have paid service tax on self assessment. They have
never challenged the self assessment. The department has also not
questioned the self assessment. Self assessment was required to be
challenged and nullified before making claim. Revenue cited judgment
is case of M/s KEC International [ 200.6(4) STR 473 (Tri. Del.)] and
M/s Maharshtra Cylinders Pvt. Ltd. [ 2010 (259) ELT 369 (Bom.)]

5. Personal hearing in the case was granted on 04.11.2016 and Shri
Madhu Jain, CA, appeared before me and submitted compilation of cases but
no written submission is given to substantiate how and why submitted

judgment’s are applicable in instance case.

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum of revenue and compilation of cases
submitted by the respondent at the time of personal hearing. Sort question
to be decided is whether or not date of order is relevant date for the purpose

whether there is unjust enrichment in as much as “expenditure’ of serwce

tax paid has been passed on to the customers of Dehradun unit- [above gara )
3(II) issue]. In resent appeal Revenue is not challenging the self servLcem{T{f,
issue as stated in above para 3(III). '
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7. Regarding relevant date issue [above héra 3(I) iséue], it is to specifically
mention that respondent became .eligible to ifile gl,;éi’m only after order of
court. Had the order been issued early, the respondent would have filed
claim within time. For filing. claim within one year of payment duty,
circumstances were beyond the control of respondent. It is well settled
principal of law that law does not compel a man to do that which he can not
possibly do and the said principal is well expressed in legal maxim “lex non
cogit ad impossibilia”. The unforeseen circumstances beyond the control of
the respondent resulted in filling of refund claim on so called late date on
22.01.2016. Revenue contention that date of payment of duty to be
“relevant date” in terms of sub-clause (f) of clause (B) of 11B is not
acceptable as refund in such cases can only be filed after date of order.
Though the HC petition is not for dispute related to service tax paid or levied
which is claimed as refund, but the refund has arise only after HC order
approving the amalgamation. Therefore said order has paved the way for
filing refund. I hold that “relevant date” for filing claim is date of Hon'ble
High Court order date (03.10.2015) in terms of Sub-sub-clauée (ec) of sub-
clause (e) of clause (B) of Section 11B of CEA, 1944. My view is supported
by judgment in the case of Indian Oil Corporation Ltd. [ 2015 (37) S.T.R.
575 (Tri.- Mumbai)]. I uphold the impugned OIO as far limitation of time is

concerned.

8. Every refund has to be tesfed on the yardstick of the doctrine of unjust
enrichment in terms of Section 11B of Central Excise Act read with Section
83 of the Finance Act, 1994. The onus is on the respondent to show that the
burden was not passed on and such onus has not been discharged by the
appellant at the time of claiming refund as well as in present appeal before
me. There is a force in argument of revenue that Intas Lifescince, Dehradun,
Uttara Khand was availing duty exemption under Noti No. 49/2003-CE,
therefore it was not in position to avail and utilize credit. As a natural
corollary , element of such service tax born by the Dehradun unit might have
been accounted for under the head “expenditure” and consequently such
service tax “expenditure” might have influenced the selling price of goods of
Dehradun unit. Incidence of service tax stands passed on to consumers.

9. There should not be either direct or indirect passing of incidence of

burden to other. Including the service tax paid in “expenditure” would

tentamount to indirect passing of burden. My view is supported by Af’jfq
—a.‘/\ 4

20

Court Judgment in case SOLAR PESTICIDE PVT. LTD.- 2000 (116) E.L{I% 40
i m L_l
(S.C.) , wherein it is held that- e
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"The use of the words ‘incidence of duty....” is significant. The
words ‘incidence of such duty’ mean the burden of duty. Section
27(1) talks of the incidence of duty being passed on and not the
duty as such being passed on to another person. The expression
\incidence of such duty’ in relation to its being passed on to
another person would take within its ambit not only the passing
of the duty directly to another person but also cases where it is
passed on indirectly. This would be a case where the duty paid
on raw material is added to the price of the finished goods which
are sold in which case the burden or the incidence of duty on the
raw material would stand passed on to the purchaser of the
finished product. It would follow that when the whole or part of
the duty which is incurred on the import of the raw material is
passed on to another person then an application for refund of
such duty would not be allowed under Section 27(1). [para 17]”—1

10. Presumption contained under Section 12B of the Central Excise Act
made applicable to Service Tax Act is attracted in the present case as
respondent has never produced proof that incidence of duty has not been
passed on to other person. The burden of proof is on the appellant to
establish that they had not passed on the incidence of duty paid on services
received at Dehradun unit to their customers. This onefous burden should
have been discharged by adducing primary evidence in the terms of Section
12A of the Central Excise Act. Respondent have failed to prove that
expenditure of tax paid is not included in costing of goods/service sold. A
certificate of Chartered Accountant/Cost Accountant is just a corroborative
evidence only as held by the Hon'ble High Court vided 2010 (256) E.L.T 216
" (Kar.). Therefore, in the total absence of proof that service tax paid is not
included in costing of goods manufactured/service rendered by Dehradun
Unit, the Charted Account certificate will have no evidentiary value. The Cost
Accountant’s certificates are, at best, only corroborative evidence. They
cannot be sole or conclusive evidence. In the present case in the given

circumstances the claim is hit by the doctrine of unjust enrichment.

11. Regarding self assessment issue raised by revenue in appeal memo, I

AER T
issue was not raised earlier but being point of law, I allow this poing;: In:\ile\ﬁ”" ]>>

of settled posn:lon of law and direct orlglnal authorlty to deal W|th as per i”w;;

......
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appeal of revenue. Judgment cited [above para 3(III)] by revenue.in appeal

memo is squarely applicable in thjs issue. ~ o

12. In view of above, appeal filed by the revenue is partly allowed as far
as unjust enrichment issue is concerned [above para 3(II) issue] and self

assessment issue [above para 3(III) issue].

13.  3deehdl SaRT Got I IS Al HT HUeRT IRIed s ¥ Rar Sirar gl

13. The appeals filed by the revenue stand disposed off in above terms.
o
(3AT I)
IgeFd (3ded - II)

ATTESTED@ _
(R‘%T*PATEL)'

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
To,

M/s. Intas Pharmaceauticals Ltd.,
2" floor, Chinubhai Center,

Off Nehru Bridge, Ashram Road,
Ahmedabad

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax ,Ahmedabad-.
3) The Additional Commissioner, Service Tax, Ahmedabad

4) The Asst. Commissioner, Service Tax Div-II, APM mall, Satellite,
Ahmedabad.

5) The Asst. Commissioner(System), C.Ex. Hg, Ahmedabad.
6) Guard File.

7) P.A. File.
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